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(Article 97 VAT Directive).
O 747 AMl$ (Reduced rates of VAT)
O EU 3d=5< & 74 T F 79 A3 Als 485 A8d =
A2 (Article 98(1) VAT Directive).

O AiAlE A8 S EU F7P7EAAl A3 544 119 HWE]OJ A=
st gl thste] 7Fsstal, ot AR 02 g = -8 (electronically
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AR FHLE AFEIAM (FHAH)

WWW.nts.gok

supplied services)oll talA= B3 AM&S 483 o+ 5 (Article 98(2) VAT

Directive).

O A7 AL 5% o]FolofoF 3 (Article 99 VAT Directive).

Q 718 gfFel gk o9 -
H EL7171 2] A& (special rates of VAT)

O B A& AR el dF e OB, T2 A ot 54
3oz Q18] EU VAT A3 395 Aol 2e s 7] 3o
o2 5 HolA uRE.

O B Mg Q3 5% ivke] Az Ago] e A9

.
b, EU F7kA #3514 EM &= Asht &Hol gk A3 Al
o] 585 4% IS (Articles 102-128 VAT Directive).

VS

<EU 3]d=18 H77EA1£(20191 149)>

3= sE THAAE A& ETAE
7] BE - 6/ 12 21
L7k o} BG - 9 20
A =1 CZ - 10/ 15 21
dlmf=L DK - - 25
=d DE - 7 19
o] ~E o} EE - 9 20
ofddW= IE 48 9 /135 23
g EL - 6/ 13 24
252l ES 4 10 21
R Eat FR 2.1 557/ 10 20
A= o}E]o} HR - 5/13 25
ojgrg]o} IT 4 5/ 10 22
52
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V. F77HAA

3= ARAE ATEAE
Alo] T 5/9 19
ZEH|o} 12 21
TFolo} 5/9 21
EAR= 8 17
7} 5/ 18 27
eig= 5/7 18
vge= 9 21
S ~Ego} 10 / 13 20
Saias) 5/8 23
=R vy 6/ 13 23
Fupo} 5/9 19
Z=Zuyo} 9.5 22
£ Zul7]o} 10 20
agd= 10 / 14 24
294 6/ 12 25
d=r 5 20

@ I}A| 234} (taxable persons)

0 7id

O HIWZHAIA - Al Ab=
FpA el g

ba EA sk o)t

A thAke] obd(Article 10 VAT Directive).

(

3] 1 EU "33

WA AAIAEN TS

A5 ojrse, 2RAEe

&
y

WWW.NtS.90Kry4,,
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AR FHLE AFEIAM (FHAH)

- BU /PN AL A EAE <2, HH ol Adksh Brglo]
5HA o2 GA|e5S 3= AF(who, independently, carries out in any place

any economic activity, whatever the purpose or results)= “42]3}al §J O,
A7|A AA S5 B2 udA AMY s o

O EU R/ Al AR€ A7) @50] EU BlolA] o] o] x| AL EU BhlA]
]

O (i) EU §7P7FA Al whet 2} 3jd=re] apald=r2 DAsHAl ¥
0]

[

AR AA el

T Aok skl =

Q TH el obdl A9

O (N3 g 7912 Unkg o=z A}
E A e

- dejF o=z JiQle] Al wEFHS EU AU ¥53k= % $-(an intra-EU
supply of a new means of transport)l = I}A|th/do] =™ (Article 9(2)
VAT Directive), EU 3|92 EXU 7AE3 3 AS 7HE dofjsh=
lel el Ao E EFSE F 5(Article 12 VAT Directive).

r?

7}

!

do] glerz A er

FEA) AR, AWAR F FFA 49 BU BRI Al jer

(
O] o] s FAgNeR EHFEA %S(Article 13 VAT

Fol Al FUF shAe A eE 9t
A%l 44 Al HAS] A8 2

O VAT Z1= (VAT groups)

i

|

Sarsel DFERANY LIHS shtel SR AT &

Aee 74,
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WWW.Nts.goK

A7y 7Fedt WA(d - = B EU AW

Ml © 2
=2
1:9
E
ofy

*ﬂ(cﬂ c 574 dolv EU A miehel 37H4] B el 91%.

A A O AYARBAL 1§ e WA 32 3

i

O A7L 8854 ¥ T8 WA F5
=

the public interest)
- 98, B8 899 FH(financial and insurance services)

- 98, X, 1&, TeAuls, FYEE 5 39 A FH(activities in

O FA7F &85+ HWAlE EU 9u 3H(intra-EU supplies), A2t A

(triangular transactions), % & °| AU+

O EU 94 ¥ (intra—EU supplies)

T2 EU 393 B R HUAE AYE on)d
- o9 BU Ad] THe] A9 tEHE BU Al vigie]

CER)

Directive).

i]i e BEshs A9 oFdUE 719 A% EU 9
o= FIhA7F WA = Ak w94

56

- OId) BU 9 FEe Ast ol @ BU B9 B

- AR g mide] AAA R FAH 7] wEel,
Ta TuAdl 93l FAZF 75 E(deductible)(Article 169(b) VAT

- (X)) ot o] AARE AZAF AV TF 7] BY] Bl 2
AU FHo=ZA

JA-EA 7} 7hsst, T2 7Y

B9 7% EU 9] m§jo] o]Fofx|ar gk R7p7px|A] sl ido] .

SRR

FAE = o] Bgol7] wiiel, el 5= ]ﬂsb;t— ‘331117}

EU <94
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V. 3R

WWW.NtS.go.kr,

O 4t A (triangular transactions)

- (W) EU 3= A9) 71%le] EU 395 B oA gk 492,
As7F BU Y= CollA] oA vl= vjEE = AdE g

- (X)) G=9] 7ol EHe aASRRY AE s W, I 7Y
2l 2tEH|oLe] A|ZAE RS wHE] vl ZE= ud A bl
3= A%

- 81 oAl A 27149 E 17F419] BU 9] mige] sk ORE
Hlo} AlZzAE @ 79l EU AW 355 stal(ea dae gE
H]o} Article 32 of the VAT Directive), @3 7|3 EU 99U mid=
s Y] FAat EEE, Article 40 VAT Directive), @3 7]
Zad= A AEE FEH e FAaE TS, Aticle 31 VAT
Directive).

- Bge] g, = 719do] EHEolA A vijlE st EEdA
VATE $53lloF atar, vilet 2= u2o) tigh 25l digk VAT
sl Alo] hs Aol

- EU ¥77HA A1E Article 1419] 7443} 71&o] oepd,
VAT TFEo] laL, 2o thgk g5 sl VAT #glo] 9l

719l EU AWl wid2 =|AI7F Hfﬁ A KA 7F 7hs 3

- kA o] A, e 719 A A tiE] EH=e VAT 55

& Ja7) gl

olelo| = ] FF 5l #FE W, FHE A &7 $lsiA

e M= HAE 283
W 35S AdskA 2a 788 9] e 2
deol A I Tt ol WARl A9k gisEE midE WAlE
(FA= E7F9)

- () A A7) FEFS BU E7MAAL AR Article 13200 <] &) F9)
W FgoR WAHRR, ofd dlgste] Abs Ve HF o B
A A,

1o
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AAMFALTE S ATRIA (FHAT)

@ VAT 2131 (VAT retumns) ‘;’*

O

F7P7EA A Ao dubd 245 sfjoF sh=A)?

- AFYel 5% EU 3ol ofdX]e uhe} %E}X]U]] EU H-7}7FA]A]
AL FAZHAAL Az 1del] #HAagE gk H o)A o] Fojxof gl
TF43FaL A a(Article 252 VAT Directive).

- ARHoR W EU 3AxEo] mjE T 3] 3 WA IR A
AAE SHeE AL . B miEdo] w2 VIdYsSs d A
Alarsfordt o -7} Q&

- (Aa7)gh Alarfdr)gte] vl ERAE 271 o]l Alatsiok g

T714 <2l Alil(periodic returns) ¢]oll 1%+ Alil(annual returns)E U=

stofof sh=A]?

- 99 BU Yol A= 271421 2lal(periodic returns) 2]ol%= AZ7F 2131
(annual returns)E 3ljoF

- AZE AlaE F7IARL Ala] e E BE ARE Hal glofof st
F7tE Ao et BRES FEoF &

717 FA A = 2RISR o] Fojxfok Sh=A?

- 2% EU 3|YFoHE 2g¢lor AuE sof A nF a9
A2 ope, AR BE dAET GAAE dskia 2ERRlo R A
g A= afjof g

A T5s sk 7199 A Alal Al oj" ARTE S07F glofof

SH=A?

- FIPHAA ALEE SlEl] 28 BE AR do3EA AT wY
Al )
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V. F77HAA

WWw.nts.gokie%,

B7re] 7125 S9elr] & ek A9, A Al e Ay A
el & 7HxE REEA] X SH(Article 250 VAT Directive).

S Al 7 ZH(VAT A= Z5tafof 3

of
e
O
-
1

S

off

[-‘O

1o

iy

o f
o
o,

- VAT7} H-3=+= EU W &+

- 23A7F B2 BU w7t A2 EU 17bllA] AMYS E3l e AMES
alste] 58 FFE B F7PHAAZE F3E = 9E BU 57kl A
e 2HE AE

- FIPHAIA A E AES B EAAIZE F-3E] = BU a7kl Al i Agh
<

- AaAME AlEslokstal AFARZE 20 2 A FIER A Hi-el ) 9lom

(VAT AR 197% #x), F7P7HE A7 F-32== BEU 57kl A9 A8t &+

@ 3‘ Zl‘ 7% ﬂ] cross-boarder transactlon)oﬂ 1_} T 2

F-7V7FA M| B3 (VAT refunds) Vs

O EU AFIACl gk =74 1t 72 VAT S
(Cross-border VAT refunds)

O EU 3=l At &3 FEeA 58k B AAdAl(eRA

VAT 5= sHA @ot= 5= 459 T A &5 ddste] 571
TEAA7F A S A Al 2 FOPHAAE SIS ) S(Articles
170-171a VAT Directive).

olggt A= L AFFAIZE FIPRRIAIE TS EU 7ol A S o)
FE = o] FolF.

Bt ) A Qo] BAlE Tlab) 98] ATe A Al g
= otH, Al @o] ARl Al 2 RIEAAl ID
N o

WE 2 Y7o fEAS FF F OE BU kR AU
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SR BRI

O,
ox,
=l
o
e
-
s
=l
2
%
it}
re
E?/L

- VATZ} MR EU F71e] AR gl BEe Adske 4% 3TAE
[e)

Aol A7 BE 5 A

O EU ¢ 7]4del gt VAT

O EU 3]e=roll A Ajght 892 =t g53h4 %< HIEE) EU AFAA

[

= A} ey BEske] 2o AE BAEs Al o Bk AE

2~ o
TALS A

- ol FAlE I AFFAITY I AIAME EE-gE EU 7kl A B
HE =2 o] FoF.
(B ) ATele VATZE 2AEE EU o71e] Al dato] AlPAE

B ok SH(Directive 86/560/EEC).

O =%l (Jk EU) FFA tist VAT 3

EU 2t i7b= 9l=913F EU) wg A0l Al ok Ajstel] el =&k
BT FIPHEAA gas AT A

- 9=l AFA T G4 FA(permanent address)H} 7 Ax(habitual

residence)7} EU7} obd A9(o]doltt 219 EAZ E1)

- EU =91 =& Hroll A8k Al B9-(7115 37k 522 519)
(£70) 3 BU #F20] BIP7EA A S wro e ofdo] 25
HSA| Ak g

- WAL HEEA] AT #eE TS stolof Fh(dlAl tEU 9] oot

AFANE )
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V. F7PHIA

- AsE kA 370 ool EU Yrog ZEX o Yrtof b, BAe
o5 Tt wo] M3l FIIRAA S EAE AlEdek 3

- ek Ajske] A 54 S d=EE A" Fd) oA
ojojof g

1~

(VAT 2" ®¥1&, VAT identification number) LA
O F7FHAA ID MEE F7P7EAA &5 HEetale sh F7F7E A

52g @ B PIAE TR 1F W59,

O tiiEe] AMgAlE H7PHAAl 55 stolof dh=d ve 22 A
REEA] F7RAAA] 552 loF SH(Article 214 VAT Directive).

- FIPRRAE FaE = sy &S TEee 4

- BU S vi9)s 8= A5

3

- BIAAXA G D)o

o

= 89& AFE A S$(Article 196 VAT
Directive).
- o] BAMAA HF- Aol Q= §9& FHIHE P H(Article 196

VAT Directive).

O e BI7EAA ID HE7F BE BU S7bolA B4
EU 319130] 7b4 o] 274 D HEE 7

- ek ol BU F7bA Alsht §992 FEshs

3 YPF o2 BE HIIXA ID HEE w2 wgw

- AL S, AR B9s sETskeE 719 28 AFY AR S(mini

One Stop Shop; MOSS)= Al 4 5

61
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AR FHLE AFEIAM (FHAH)

O 28 ARJAFSE(E 2 A%, Mini One Stop Shop; MOSS)

- MOSS A== BU 3|d=ro] agatdade] gl Aol obd 2ol A
A, HE Ee A 898 wHEste AW 2ol wet
LS FIRAAE TRE SdTe] 2ol 4 ¥dS FE Aa
F F mS S8t Andeolsd 19 =),

- MOSS A== A==l lojH, Aste] FHo] guAke] Fel=ol
o} aAe] Bzl A WASARE 7] o= sfolm LH7} o] FofA=
Zb Fel=el e5& & Fart YIS sgstnr sk Alnd]

- MOSS A% lollA] 71932 MOSS(mini One Stop Shop)® 5% ﬁ%ﬁ%ﬂ
w72 B EU 3 d5(an]A) o] At A7 obd Al A
W EA AE g6 tlsk AAARE Hol &gl AuE any_

- MOSS7F S5 39l=2 Alal @ W8S &n7) o]Foxl ZF EU
Pzor Ak

%

O RIPHAA ID WEe] HAe Z7p mER AFsle] St Bl ool

62

A, 7} S AER e,

Ao w29, oA A Fvke] YAZRAAl ID WE w5 Akl
7] W S W At WAIAE W BS Fol5)

TR BAFE Al TEFIAL BV BAE AT A )



V. 3R

e FIPAA BB A 2~H

(VAT Information Exchange System; VIES) Vs

O (=Uw7) 1993\ 1€ 19 EU ©Y AlAo] migel wel 9y F9&

A3l 7QES] Bl R Bole ARG YA Aol mgso)
Wi o e3m 719] Al A5 Be gl 8

- A2 RIPIAA A28 seld BU A Fe] A b 89w
DA gl Al ol FA A= A WA Wi FHAe vE
slel=re] o] FpAIGARIA, fFadh VAT ID HEE

A W23 A7 SR1E Bast glo} B Au

=3
1\‘1
17
juii
o,

AR GFEe R A FRad AZR(VIES) St A Arlate] 2ob
BIAl 5% dolezt £38 A% dolelo] A8 44, el d
- olelgt 1A Eloeluo] ol Rl ID WE, AR 0|, AdAt

N

AFESE RIAA AR A AE(VIES)S olgfe} 7ol EU Ui
AAS AmARE dolE B82 H8ses 445,
- 7190 A HEYS FIPEAAl ID HEE AlEeHA F1E = Sl
SR B 9ol mE FRO H7A4S 44 A8 EU
A A 5 EUEHS L 3T 7 U
7y 3= 2 A G A== (Central Liaison Office; CLO)] EU U] A
FAE el A LA AuaE AAHVIES) S Fo e
] =

s FIPHRA 55 vjolelolze] A A& 5 e,

63
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AR FHLE AFEIAM (FHAH)

@ AT AAHA] (VAT Invoicing rules) <

Q EUst 18 89T 79
O EUYIA AMYS &l HAIAFE BU AAE F&3te @i AlEAbA

O 574 foklAe= /i 3= #3E whefof 3k
O (EU #-19] #4) EU HF-7H Al A3 14

A=
- AR AEARIAE Fol AFALAS Sdsta, V19 AREA A

b

AFAAAE Zaet 7 S (AF Tl A5, A= AFAAA 7
459)

- 7192 B4 Ao e ASAA 455 A3AY oAl o4
3 & e

- 7138 dubtg oz MFAAA FFR(Fel/AAhe} RAAAE AFEA
Aeed = 9ls.

O (/I Y= 1#4) EU 42 Fd=50] /MExoez Adst = 9es
FARE AFsta, ddHYs= s AE 4 s 2k 4
A &3k,

0 AFAA Balo] oA B

O EU 1Al w2 olefo] 39 MgALAE wasiof 3k
- U5FE2] 719 7H(business to business; B2B) 3

- 574 7193} 21| A H(business to consumer; B2C) 35

o

H
ojefell 7 Izl A R rAskE 4571 s T AU
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WWW.NtS.go.kr,

O (B2B &) -9 49 g 7Igel b& 7oA Azt 895 o5
ah= A5 AEAAAE TeloF abw offje} e ol &7t EA3h

- WAEE 58 2 2E AH]2(Article 135(1)(a)-(g) VAT Directive)2] 73-%-

& EU =7kl A Mu|27) Algs s 4% AaAltE 29s 4

%

o] o
AT

# ohk, EU S190512 olel@ Alulask A5 ) S EU WelA AR A7 A% 9
sol 714 A A= ) 348 AR FEIR Aol AR wae 24

- & WAE = A E(Article 135(1)(h)-(1) VAT Directive, E%] ¥
ol thell BU 3ld=ro] A= W FENA o3 &5l

= 23
o] Fol X A4S ATALA WAL 2T 42 F 9L

O (B2C &%) 7192 548 A= vIAt Al &5 o ofefje} 42
A5 ATANAE HrEA] desto]of 3
- ‘Distance selling’®] THZ EU =7}l A A 7FsE w(Article 33 VAT
Directive)

% ‘Distance selling'> EU 3|¢=2] A7 F717F A 5
flc U EU 3= oA Asts Taete AS dnet

A $EFES U2 BU ST Baehs 7:«;%(Artic1e 138(2)(a) VAT

S| 54 gAY S}

Directive).

O (7 B9 F4) B BU A5 A%, 54 Ao MFALA
el o FeheE s A slE .
- 919] B2C FiF Abel ol9le] AQlel T Fite] Aol E AT AN
& apalE A, o 49 ARAS B ASAA

ERE 4Rg 239 daE gl

o

-

o,
=)
2

| At (covered by Title IX Chapters 2 and 3 VAT Directive)

AE B A ATARALY 8TEA 2.

o It o Z
-
i)

65



S IHE

AAMFALTE S ATRIA (FHAT)

WWW.ntS.QU.kM’o)

Q AlFAREAM 71 A8t oF ah= HH

O A2 AlEALEA (Full VAT invoices)oll B+= 79 37 283k AR 5352
ofzfj e} g
- W< (Date of issue)
- AlEARA T AFHE
ID

- 8] RAZAAA D W (ae] Azel tal w9l e

Askel S £ 2 FFE A2 Wed] o 4w

O A2 AMFALMA(Full VAT invoices)ell R Alo]zolnt F a3k 71 HH
2oz ofulet 2e RAEo] UL,
- WA A AXYS ZIsHE EUY s HEd 33 Als B
e gelel Slxe
- FALT T ol A JYAPGHRAE AR} sl A]) - uf AP (Reverse
Charge) o]

# AR TAEE FARAY T 3 2AE W] A Wy 2}7} wjZ 2t Al B =

A A a AR ALEE) A Tl daed At Sl dlehs AR
- Al EFgdel tigk EU 9W 35 1 EU F77FXA A3 Article 2(2)(b)
oA AAEH= AIF- X}»(Oil 5o AEAke] A5 A=A FhAY F)
- I JAPL YA T A A o] 79 - YA ﬁﬂﬁllﬁl* A (Self-Billing) t+o]
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V. 3R

WWW.NtS.go.kr,

A7 daF9 IAE AFSeteE A EaT9(Cash accounting)

S GAY AL AR A 15 BpEAA ID WE, A

AlAkA (Simplified invoice)ol] EgtE oo 3= HH O] HH2

O
~
b
o
)
=
ml

O AFANAC BaF FuFe] BF TFso] YoN@BRIT Pui
Aolzel wel, BU 90 wek Aholsk Qo] Sele] L) of= P
EU S915el A oA o3 a7t sstes 2ye] 8 5 9

- of®l EU A9TE F74491 4ug aTs BAS ART £ 818,

- @, 7190 A Ba An oo FAHA ARG AFARA
3 Ae 8.
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WWW.Nts.goK

A ARAET PYTE ATHIA (FHAH)

QO 3-EU FTA 2 &

O 2011 5€ 49 Z3)H)ES EF4) 2011 7€ 19 24 27520159 12€

Mg

129 AA 2aE)" o - BU FTAE =% EU 3+ 79 - £2 g
o=t A, AH8l, et 5 thgel A A RAdel & AEE

0] o
AT -

ol
=

].

0 $-EUFTA & W& 2 43

AH| 2 o= Fs] kel ZIAIgE ot /el A B A o)
oF&|3}al, WTO AH|2 B35 1557 A 713 3= 1157] o}, EU 1397)
Lo M
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VI. & - EU FTAS} EU &3¢

e EU

FETON | TR BE) | ERF0N | TR 2E)
(%) (%) (%) )

ZA "9 | 91950 817 18270  66.7| 92520 940 3187: 766
3d 49 625: 55| 6060 222| 2820 29| 686! 167
599 A 718 64| 222 8.1 269 2.7 28.1: 6.8
A 10,538:  93.6| 2655: 97.0| 9803: 99.6| 4154: 100.0
73 A3 11: 1.0 360 14 ] ]
10d As | 3990 35] 300 11 - -
108 =3 169: 1.5 1.3: 0.5 - - - -
7 12247 99.6| 273.4: 100.0| 9.803: 99.6| 4154: 100.0
5] A9 4. 04 0.0: 00 390 04 0.0: 00
BE 11261:  100.0| 273.5: 100.0| 9,842: 100.0| 4154: 100.0

F 1 EBSE HS2006, £YIE 2004-06 Hit7)5; FAACIIAE, $UFAE, AFAWN AR S
A A Aol wheh EF
A& - U] AAAR AT 2](2010)

O (& &%) ¢ -EU FTAd wt 59 HEU +=& FTA ¥& &
(2005~10\) 3} vl 3ske] vk $42011~150) B4 02 53%, 27212,1007F
g S
- AA FEEY T 59 21.3%(5217,9005F D), T2 14.9%(42]700%F

g, 97 11.2%((3994005F ©2), ZTE= 10.6%(2218,9005F &)

- AR E A2 $F0] 3 EU FTA AAl 299 96.3%(26%]
2,2005F ge))E XA AL, 71A145.9%, 12243001 Ee))ot 7] - A}
(40.6%, 10416,500%F < 1 2ol A A

- 3k EU FTAT 574599 # BU &5 FTA #a ol vl

HA A0 R 67.1%((9,900% &) S7HAA =9 FFF4E T=

ol 7]
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O Z3A} z3AF A3 (2011/96/EV)

Article 1

1. Each Member State shall apply this Directive:

(a) to distributions of profits received by companies of that Member State

which come from their subsidiaries of other Member States;

(b) to distributions of profits by companies of that Member State to

companies of other Member States of which they are subsidiaries;

(¢ ) to distributions of profits received by permanent establishments situated
in that Member State of companies of other Member States which come
from their subsidiaries of a Member State other than that where the

permanent establishment is situated;

(d) to distributions of profits by companies of that Member State to
permanent establishments situated in another Member State of

companies of the same Member State of which they are subsidiaries.

2. Member States shall not grant the benefits of this Directive to an
arrangement or a series of arrangements which, having been put into
place for the main purpose or one of the main purposes of obtaining a
tax advantage that defeats the object or purpose of this Directive, are
not genuine having regard to all relevant facts and circumstances.

An arrangement may comprise more than one step or part.

3. For the purposes of paragraph 2, an arrangement or a series of
arrangements shall be regarded as not genuine to the extent that they
are not put into place for valid commercial reasons which reflect

economic reality.
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4. This Directive shall not preclude the application of domestic or
agreement—based provisions required for the prevention of tax evasion,
tax fraud or abuse

Article 2

For the purposes of this Directive the following definitions shall apply:

(a) ‘company of a Member State’ means any company which:

(1) takes one of the forms listed in Annex I, Part A;

(i1) according to the tax laws of a Member State is considered to be
resident in that Member State for tax purposes and, under the
terms of a double taxation agreement concluded with a third State,
1s not considered to be resident for tax purposes outside the Union;

(ii1) moreover, is subject to one of the taxes listed in Annex I, Part B,
without the possibility of an option or of being exempt, or to any
other tax which may be substituted for any of those taxes;

(b) ‘permanent establishment’” means a fixed place of business situated in a
Member State through which the business of a company of another
Member State is wholly or partly carried on in so far as the profits of
that place of business are subject to tax in the Member State in which
it is situated by virtue of the relevant bilateral tax treaty or, in the
absence of such a treaty, by virtue of national law.

Article 3

1. For the purposes of applying this Directive:

(a) the status of parent company shall be attributed:

(1) at least to a company of a Member State which fulfils the
conditions set out in Article 2 and has a minimum holding of 10 %
in the capital of a company of another Member State fulfilling the
same conditions;

(i1) under the same conditions, to a company of a Member State which
has a minimum holding of 10 % in the capital of a company of the

same Member State, held in whole or in part by a permanent
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establishment of the former company situated in another Member
State;

(b) ‘subsidiary’ means that company the capital of which includes the

holding referred to in point (a).

2. By way of derogation from paragraph 1, Member States shall have the
option of:

(a) replacing, by means of bilateral agreement, the criterion of a holding in
the capital by that of a holding of voting rights;

(b) not applying this Directive to companies of that Member State, which
do not maintain for an uninterrupted period of at least 2 years holdings
qualifying them as parent companies, or to those of their companies in
which a company of another Member State does not maintain such a

holding for an uninterrupted period of at least 2 years.

Article 4

1. Where a parent company or its permanent establishment, by virtue of the
association of the parent company with its subsidiary, receives
distributed profits, the Member State of the parent company and the
Member State of its permanent establishment shall, except when the

subsidiary is liquidated, either:

(a) refrain from taxing such profits to the extent that such profits are not
deductible by the subsidiary, and tax such profits to the extent that

such profits are deductible by the subsidiary; or

(b) tax such profits while authorising the parent company and the
permanent establishment to deduct from the amount of tax due that
fraction of the corporation tax related to those profits and paid by the
subsidiary and any lower—tier subsidiary, subject to the condition that at
each tier a company and its lower—tier subsidiary fall within the
definitions laid down in Article 2 and meet the requirements provided
for in Article 3, up to the limit of the amount of the corresponding tax
due.
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2. Nothing in this Directive shall prevent the Member State of the parent
company from considering a subsidiary to be fiscally transparent on the
basis of that Member State’s assessment of the legal characteristics of
that subsidiary arising from the law under which it is constituted and
therefore from taxing the parent company on its share of the profits of
its subsidiary as and when those profits arise. In this case the Member
State of the parent company shall refrain from taxing the distributed
profits of the subsidiary.

When assessing the parent company's share of the profits of its
subsidiary as they arise the Member State of the parent company shall
either exempt those profits or authorise the parent company to deduct
from the amount of tax due that fraction of the corporation tax related
to the parent company’s share of profits and paid by its subsidiary and
any lower—tier subsidiary, subject to the condition that at each tier a
company and its lower—tier subsidiary fall within the definitions laid
down in Article 2 and meet the requirements provided for in Article 3,

up to the limit of the amount of the corresponding tax due.

3. Each Member State shall retain the option of providing that any charges
relating to the holding and any losses resulting from the distribution of
the profits of the subsidiary may not be deducted from the taxable
profits of the parent company.

Where the management costs relating to the holding in such a case are
fixed as a flat rate, the fixed amount may not exceed 5 % of the profits

distributed by the subsidiary.

4. Paragraphs 1 and 2 shall apply until the date of effective entry into force

of a common system of company taxation.

5. The Council, acting unanimously in accordance with a special legislative
procedure and after consulting the European Parliament and the
Economic and Social Committee, shall, at the appropriate time, adopt
the rules to apply as from the date of effective entry into force of a

common system of company taxation.

86



VI. & - EU FTAS} EU &3¢

Article 5

Profits which a subsidiary distributes to its parent company shall be exempt

from withholding tax.

Article 6

The Member State of a parent company may not charge withholding tax on

the profits which such a company receives from a subsidiary.

Article 7

1. The term ‘withholding tax’ as used in this Directive shall not cover an
advance payment or prepayment (précompte) of corporation tax to the
Member State of the subsidiary which i1s made in connection with a

distribution of profits to its parent company.

2. This Directive shall not affect the application of domestic or agreement—
based provisions designed to eliminate or lessen economic double
taxation of dividends, in particular provisions relating to the payment of

tax credits to the recipients of dividends.

Article 8

1. Member States shall bring into force the laws, regulations, and administrative

provisions necessary to comply with this Directive as from 18 January
2012. They shall forthwith inform the Commission thereof.
When Member States adopt these measures, they shall contain a reference
to this Directive or shall be accompanied by such reference on the
occasion of their official publication. The methods of making such reference
shall be laid down by Member States.

2. Member States shall communicate to the Commission the text of the
main provisions of national law which they adopt in the field covered by
this Directive together with a correlation table between them and this

Directive.
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Article 9

Directive 90/435/EEC, as amended by the acts listed in Annex II, Part A, is
repealed, without prejudice to the obligations of the Member States relating
to the time limits for transposition into national law of the Directives set

out in Annex II, Part B.

References to the repealed Directive shall be construed as references to this
Directive and shall be read in accordance with the correlation table in
Annex III.

Article 10

This Directive shall enter into force on the 20th day following its

publication in the Official Journal of the European Union.

Article 11

This Directive i1s addressed to the Member States.
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QO o]A - 2LY A% (2003/49/EC)

Article 1

Scope and procedure

1. Interest or royalty payments arising in a Member State shall be exempt
from any taxes imposed on those payments in that State, whether by
deduction at source or by assessment, provided that the beneficial owner
of the interest or royalties is a company of another Member State or a
permanent establishment situated in another Member State of a company
of a Member State.

2. A payment made by a company of a Member State or by a permanent
establishment situated in another Member State shall be deemed to arise

in that Member State, hereafter referred to as the ‘source State’.

3. A permanent establishment shall be treated as the payer of interest or
royalties only insofar as those payments represent a tax—deductible
expense for the permanent establishment in the Member State in which

it 1s situated.

4. A company of a Member State shall be treated as the beneficial owner of
interest or royalties only if it receives those payments for its own benefit
and not as an Intermediary, such as an agent, trustee or authorised

signatory, for some other person.

5. A permanent establishment shall be treated as the beneficial owner of

interest or royalties:

(a) if the debt—claim, right or use of information in respect of which
interest or royalty payments arise is effectively connected with that

permanent establishment; and

(b) if the interest or royalty payments represent income in respect of which
that permanent establishment is subject in the Member State in which it

is situated to one of the taxes mentioned in Article 3(a)(iii) or in the
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case of Belgium to the ‘impdt des non—résidents/belasting der niet—
verblijfhouders’ or in the case of Spain to the ‘Impuesto sobre la Renta
de no Residentes’ or to a tax which is identical or substantially similar
and which is imposed after the date of entry into force of this Directive

in addition to, or in place of, those existing taxes.

6. Where a permanent establishment of a company of a Member State 1is
treated as the payer, or as the beneficial owner, of interest or royalties,
no other part of the company shall be treated as the payer, or as the
beneficial owner, of that interest or those royalties for the purposes of
this Article.

7. This Article shall apply only if the company which is the payer, or the
company whose permanent establishment is treated as the payer, of
interest or royalties is an associated company of the company which is
the beneficial owner, or whose permanent establishment is treated as the

beneficial owner, of that interest or those royalties.

8. This Article shall not apply where interest or royalties are paid by or to
a permanent establishment situated in a third State of a company of a
Member State and the business of the company is wholly or partly

carried on through that permanent establishment.

9. Nothing in this Article shall prevent a Member State from taking interest
or royalties received by its companies, by permanent establishments of
its companies or by permanent establishments situated in that State into

account when applying its tax law.

10. A Member State shall have the option of not applying this Directive to a
company of another Member State or to a permanent establishment of a
company of another Member State in circumstances where the
conditions set out in Article 3(b) have not been maintained for an

uninterrupted period of at least two years.

11. The source State may require that fulfilment of the requirements laid

down in this Article and in Article 3 be substantiated at the time of
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payment of the interest or royalties by an attestation. If fulfilment of
the requirements laid down in this Article has not been attested at the
time of payment, the Member State shall be free to require deduction of

tax at source.

12. The source State may make it a condition for exemption under this
Directive that it has issued a decision currently granting the exemption
following an attestation certifying the fulfilment of the requirements laid
down in this Article and in Article 3. A decision on exemption shall be
given within three months at most after the attestation and such
supporting information as the source State may reasonably ask for have
been provided, and shall be valid for a period of at least one year after

it has been issued.

13. For the purposes of paragraphs 11 and 12, the attestation to be given
shall, in respect of each contract for the payment, be valid for at least
one year but for not more than three years from the date of issue and

shall contain the following information:

(a) proof of the receiving company's residence for tax purposes and, where
necessary, the existence of a permanent establishment certified by the
tax authority of the Member State in which the receiving company is
resident for tax purposes or in which the permanent establishment is

situated;

(b) beneficial ownership by the receiving company in accordance with
paragraph 4 or the existence of conditions in accordance with paragraph 5

where a permanent establishment is the recipient of the payment;

(¢ ) fulfilment of the requirements in accordance with Article 3(a)(iii) in the

case of the receiving company,

(d) a minimum holding or the criterion of a minimum holding of voting

rights in accordance with Article 3(b);

(e ) the period for which the holding referred to in (d) has existed.

Member States may request in addition the legal justification for the

payments under the contract (e.g. loan agreement or licensing contract).
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If the requirements for exemption cease to be fulfilled, the receiving
company or permanent establishment shall immediately inform the
paying company or permanent establishment and, if the source State so

requires, the competent authority of that State.

If the paying company or permanent establishment has withheld tax at
source to be exempted under this Article, a claim may be made for
repayment of that tax at source. The Member State may require the
information specified in paragraph 13. The application for repayment
must be submitted within the period laid down. That period shall last
for at least two years from the date when the interest or royalties are

paid.

The source State shall repay the excess tax withheld at source within
one year following due receipt of the application and such supporting
information as it may reasonably ask for. If the tax withheld at source
has not been refunded within that period, the receiving company or
permanent establishment shall be entitled on expiry of the year in
question to interest on the tax which is refunded at a rate
corresponding to the national interest rate to be applied in comparable

cases under the domestic law of the source State.

Article 2
Definition of interest and royalties

For the purposes of this Directive:

(a) the term ‘interest’ means income from debt—claims of every kind,

whether or not secured by mortgage and whether or not carrying a
right to participate in the debtor's profits, and in particular, income
from securities and income from bonds or debentures, including
premiums and prizes attaching to such securities, bonds or debentures;

penalty charges for late payment shall not be regarded as interest;

(b) the term ‘royalties’ means payments of any kind received as a consideration

for the use of, or the right to use, any copyright of literary, artistic or

scientific work, including cinematograph films and software, any patent,
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trade mark, design or model, plan, secret formula or process, or for
information concerning industrial, commercial or scientific experience;
payments for the use of, or the right to use, industrial, commercial or

scientific equipment shall be regarded as royalties.

Article 3
Definition of company, associated company and permanent establishment

For the purposes of this Directive:

(a) the term ‘company of a Member State’ means any company:

(1) taking one of the forms listed in the Annex hereto; and

(i1) which in accordance with the tax laws of a Member State is
considered to be resident in that Member State and is not, within
the meaning of a Double Taxation Convention on Income
concluded with a third state, considered to be resident for tax
purposes outside the Community; and

(iii) which is subject to one of the following taxes without being
exempt, or to a tax which is identical or substantially similar and
which 1s imposed after the date of entry into force of this Directive
in addition to, or in place of, those existing taxes:
— impot des sociétés/vennootschapsbelasting in Belgium,
— selskabsskat in Denmark,
— Kborperschaftsteuer in Germany,
— ®Popog etoodnMuatoc voulkdv mpoodmwy in Greece,
— impuesto sobre sociedades in Spain,
— imp6t sur les sociétés in France,
— porez na dobit in Croatia,
— corporation tax in Ireland,
— imposta sul reddito delle persone giuridiche in Italy,
— impdt sur le revenu des collectivités in Luxembourg,
— vennootschapsbelasting in the Netherlands,
— Korperschaftsteuer in Austria,
— imposto sobre o rendimento da pessoas colectivas in Portugal,

— vyhteistjen tulovero/inkomstskatten for samfund in Finland,
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— statlig inkomstskatt in Sweden,

— corporation tax in the United Kingdom,

— Dan z prijmt pravnickych osob in the Czech Republic,
— Tulumaks in Estonia,

— oopog etoobiuatog in Cyprus,

— Uznemumu ienakuma nodoklis in Latvia,

— Pelno mokestis in Lithuania,

— Téarsasagi ad6 in Hungary,

— Taxxa fuq 1—income in Malta,

— Podatek dochodowy od oséb prawnych in Poland,
— Davek od dobic¢ka pravnih oseb in Slovenia,

— Dani z prijmov pravnickych os6b in Slovakia,

— KOpIopaTHBEH AaHBK in Bulgaria,

— impozit pe profit, impozitul pe veniturile obtinute din Romania

de nerezidenti in Romania;

(b) a company is an ‘associated company’ of a second company if, at least:

(1) the first company has a direct minimum holding of 25 % in the

capital of the second company, or

(ii) the second company has a direct minimum holding of 25 % in the

capital of the first company, or

(ii1) a third company has a direct minimum holding of 25 % both in the

capital of the first company and in the capital of the second

company.

Holdings must involve only companies resident in Community territory.

However, Member States shall have the option of replacing the criterion

of a minimum holding in the capital with that of a minimum holding of

voting rights;

(c) the term ‘permanent establishment’ means a fixed place of business

situated in a Member State through which the business of a company of

another Member State is wholly or partly carried on.
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Article 4

Exclusion of payments as interest or royalties

1. The source State shall not be obliged to ensure the benefits of this

Directive in the following cases:

(a) payments which are treated as a distribution of profits or as a repayment

of capital under the law of the source State;

(b) payments from debt—claims which carry a right to participate in the

debtor's profits;

(¢ ) payments from debt—claims which entitle the creditor to exchange his

right to interest for a right to participate in the debtor's profits;

(d) payments from debt—claims which contain no provision for repayment
of the principal amount or where the repayment is due more than 50

years after the date of issue.

2. Where, by reason of a special relationship between the payer and the
beneficial owner of interest or royalties, or between one of them and
some other person, the amount of the interest or royalties exceeds the
amount which would have been agreed by the payer and the beneficial
owner in the absence of such a relationship, the provisions of this

Directive shall apply only to the latter amount, if any.

Article 5

Fraud and abuse

1. This Directive shall not preclude the application of domestic or
agreement—based provisions required for the prevention of fraud or
abuse.

2. Member States may, in the case of transactions for which the principal
motive or one of the principal motives is tax evasion, tax avoidance or
abuse, withdraw the benefits of this Directive or refuse to apply this

Directive.
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Article 6
Transitional rules for the Czech Republic, Greece, Spain, Latvia, Lithuania,

Poland, Portugal and Slovakia

1. Greece, Latvia, Poland and Portugal shall be authorised not to apply the
provisions of Article 1 until the date of application referred to in Article
17(2) and (3) of Council Directive 2003/48/EC of 3 June 2003 on taxation
of savings income in the form of interest payments ( 1 ). During a
transitional period of eight years starting on the aforementioned date,
the rate of tax on payments of interest or royalties made to an
associated company of another Member State or to a permanent
establishment situated in another Member State of an associated
company of a Member State must not exceed 10 % during the first four
years and 5 % during the final four years.

Lithuania shall be authorised not to apply the provisions of Article 1
until the date of application referred to in Article 17(2) and (3) of
Directive 2003/48/EC. During a transitional period of six years starting
on the aforementioned date, the rate of tax on payments of royalties
made to an associated company of another Member State or to a
permanent establishment situated in another Member State of an
associated company of a Member State must not exceed 10 %. During
the first four years of the six—year transitional period, the rate of tax on
payments of interest made to an associated company of another Member
State or to a permanent establishment situated in another Member State
must not exceed 10 %; and for the following two years, the rate of tax
on such payments of interest must not exceed 5 %.

Spain and the Czech Republic shall be authorised, for royalty payments
only, not to apply the provisions of Article 1 until the date of application
referred to in Article 17(2) and (3) of Directive 2003/48/EC. During a
transitional period of six years starting on the aforementioned date, the
rate of tax on payments of royalties made to an associated company of
another Member State or to a permanent establishment situated in
another Member State of an associated company of a Member State must

not exceed 10 %. Slovakia shall be authorised, for royalty payments
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only, not to apply the provisions of Article 1 during a transitional period
of two years starting on 1 May 2004.

These transitional rules shall, however, remain subject to the continued
application of any rate of tax lower than those referred to in the first,
second and third subparagraphs provided by bilateral agreements
concluded between the Czech Republic, Greece, Spain, Latvia, Lithuania,
Poland, Portugal or Slovakia and other Member States. Before the end of
any of the transitional periods mentioned in this paragraph the Council
may decide unanimously, on a proposal from the Commission, on a

possible extension of the said transitional periods.

2. Where a company of a Member State, or a permanent establishment
situated in that Member State of a company of a Member State:

— receives interest or royalties from an associated company of Greece,
Latvia, Lithuania, Poland or Portugal,

— receives royalties from an associated company of the Czech Republic,
Spain or Slovakia,

— receives interest or royalties from a permanent establishment situated
in Greece, Latvia, Lithuania, Poland or Portugal, of an associated
company of a Member State,

— or

— receives royalties from a permanent establishment situated in the
Czech Republic, Spain or Slovakia, of an associated company of a
Member State,

the first Member State shall allow an amount equal to the tax paid in
the Czech Republic, Greece, Spain, Latvia, Lithuania, Poland, Portugal,
or Slovakia in accordance with paragraph 1 on that income as a
deduction from the tax on the income of the company or permanent

establishment which received that income.

3. The deduction provided for in paragraph 2 need not exceed the lower of:

(a) the tax payable in the Czech Republic, Greece, Spain, Latvia, Lithuania,
Poland, Portugal or Slovakia, on such income on the basis of paragraph 1,

or
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(b) that part of the tax on the income of the company or permanent
establishment which received the interest or royalties, as computed
before the deduction is given, which is attributable to those payments
under the domestic law of the Member State of which it is a company

or in which the permanent establishment is situated.

Article 7

Implementation

1. Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive not later than 1 January
2004. They shall forthwith inform the Commission thereof.

When Member States adopt these measures, they shall contain a
reference to this Directive or shall be accompanied by such reference on
the occasion of their official publication. The methods of making such a

reference shall be laid down by the Member States.

2. Member States shall communicate to the Commission the text of the
main provisions of national law which they adopt in the field covered by
this Directive, together with a table showing how the provisions of this

Directive correspond to the national provisions adopted.

Article 8

Review

By 31 December 2006, the Commission shall report to the Council on the
operation of this Directive, in particular with a view to extending its
coverage to companies or undertakings other than those referred to in
Article 3 and the Annex.

Article 9

Delimitation clause

This Directive shall not affect the application of domestic or agreement—
based provisions which go beyond the provisions of this Directive and are designed

to eliminate or mitigate the double taxation of interest and royalties.
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Article 10

Entry into force

This Directive shall enter into force on the day of its publication in the

Official Journal of the European Union.

Article 11

Addressees

This Directive is addressed to the Member States.
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1 A3 (2009/133/EC)

CHAPTER 1
GENERAL PROVISIONS

Article 1
Each Member State shall apply this Directive to the following:

(a) mergers, divisions, partial divisions, transfers of assets and exchanges of

shares involving companies from two or more Member States;

(b) transfers of the registered office from one Member State to another

Member State of a European company (Societas Europaea or SE), as
established in Council Regulation (EC) No 2157/2001 on the Statute for
a European company (SE) ( 5 ), and a European Cooperative Society
(SCE), as established in Council Regulation (EC) No 1435/2003 on the
Statute for a European Cooperative Society (SCE) ( 6 ).

Article 2

For the purposes of this Directive, the following definitions shall apply:

(a) ‘merger’ means an operation whereby:

(1) one or more companies, on being dissolved without going into

liquidation, transfer all their assets and liabilities to another existing
company In exchange for the issue to their shareholders of
securities representing the capital of that other company, and, if
applicable, a cash payment not exceeding 10 % of the nominal
value, or, in the absence of a nominal value, of the accounting par
value of those securities;

(i1) two or more companies, on being dissolved without going into
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liquidation, transfer all their assets and liabilities to a company that
they form, in exchange for the issue to their shareholders of
securities representing the capital of that new company, and, if
applicable, a cash payment not exceeding 10 % of the nominal
value, or in the absence of a nominal value, of the accounting par
value of those securities;
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(ii1) a company, on being dissolved without going into liquidation, transfers
all its assets and liabilities to the company holding all the securities
representing its capital;

(b) ‘division’ means an operation whereby a company, on being dissolved
without going into liquidation, transfers all its assets and liabilities to
two or more existing or new companies, in exchange for the pro rata
issue to its shareholders of securities representing the capital of the
companies receiving the assets and liabilities, and, if applicable, a cash
payment not exceeding 10 % of the nominal value or, in the absence of
a nominal value, of the accounting par value of those securities;

(¢ ) ‘partial division’ means an operation whereby a company transfers,
without being dissolved, one or more branches of activity, to one or
more existing or new companies, leaving at least one branch of activity
in the transferring company, in exchange for the pro— rata issue to its
shareholders of securities representing the capital of the companies
receiving the assets and liabilities, and, if applicable, a cash payment
not exceeding 10 % of the nominal value or, in the absence of a
nominal value, of the accounting par value of those securities;

(d) ‘transfer of assets’ means an operation whereby a company transfers
without being dissolved all or one or more branches of its activity to
another company in exchange for the transfer of securities representing
the capital of the company receiving the transfer;

(e) ‘exchange of shares’ means an operation whereby a company acquires
a holding in the capital of another company such that it obtains a
majority of the voting rights in that company, or, holding such a
majority, acquires a further holding, in exchange for the issue to the
shareholders of the latter company, in exchange for their securities, of
securities representing the capital of the former company, and, if
applicable, a cash payment not exceeding 10 % of the nominal value, in
the absence of a nominal value, of the accounting par value of the
securities issued in exchange;

(f) ‘transferring company’ means the company transferring its assets and
liabilities or transferring all or one or more branches of its activity;
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(g) ‘receiving company means the company receiving the assets and
liabilities or all or one or more branches of the activity of the

transferring company;

(h) ‘acquired company means the company in which a holding is acquired

by another company by means of an exchange of securities;

(1) ‘acquiring company means the company which acquires a holding by

means of an exchange of securities;

(j) ‘branch of activity’ means all the assets and liabilities of a division of a
company which from an organisational point of view constitute an
independent business, that is to say an entity capable of functioning by

its own means;

(k) ‘transfer of the registered office’ means an operation whereby an SE or
an SCE, without winding up or creating a new legal person, transfers its

registered office from one Member State to another Member State.

Article 3
For the purposes of this Directive, ‘company from a Member State’ shall

mean any company which:
(a) takes one of the forms listed in Annex, I Part A;

(b) according to the tax laws of a Member State is considered to be
resident in that Member State for tax purposes and, under the terms of
a double taxation agreement concluded with a third country, is not

considered to be resident for tax purposes outside the Community; and

(c) is subject to one of the taxes listed in Annex I, Part B, without the
possibility of an option or of being exempt, or to any other tax which

may be substituted for any of those taxes.
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CHAPTER II
RULES APPLICABLE TO MERGERS, DIVISIONS, PARTIAL DIVISIONS, TO
TRANSFERS OF ASSETS AND EXCHANGES OF SHARES

Article 4

1.

2.

A merger, division or partial division shall not give rise to any taxation
of capital gains calculated by reference to the difference between the
real values of the assets and liabilities transferred and their values for tax

purposes.

For the purpose of this Article, the following definitions shall apply:

(a) ‘value for tax purposes’ : the value on the basis of which any gain or

loss would have been computed for the purposes of tax upon the
income, profits or capital gains of the transferring company if such
assets or liabilities had been sold at the time of the merger, division or

partial division but independently of it;

(b) ‘transferred assets and liabilities’ : those assets and liabilities of the

3.

transferring company which, in consequence of the merger, division or
partial division, are effectively connected with a permanent establishment
of the receiving company in the Member State of the transferring
company and play a part in generating the profits or losses taken into

account for tax purposes.

Where paragraph 1 applies and where a Member State considers a non—
resident transferring company as fiscally transparent on the basis of that
Member State’s assessment of the legal characteristics of that company
arising from the law under which it is constituted and therefore taxes the
shareholders on their share of the profits of the transferring company as
and when those profits arise, that Member State shall not tax any
income, profits or capital gains calculated by reference to the difference
between the real values of the assets and liabilities transferred and their

values for tax purposes.
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4. Paragraphs 1 and 3 shall apply only if the receiving company computes
any new depreciation and any gains or losses in respect of the assets and
liabilities transferred according to the rules that would have applied to
the transferring company or companies if the merger, division or partial

division had not taken place.

5. Where, under the laws of the Member State of the transferring company,
the receiving company is entitled to have any new depreciation or any
gains or losses in respect of the assets and liabilities transferred
computed on a basis different from that set out in paragraph 4,
paragraph 1 shall not apply to the assets and liabilities in respect of

which that option is exercised.

Article 5

The Member States shall take the necessary measures to ensure that, where
provisions or reserves properly constituted by the transferring company are
partly or wholly exempt from tax and are not derived from permanent
establishments abroad, such provisions or reserves may be carried over,
with the same tax exemption, by the permanent establishments of the
receiving company which are situated in the Member State of the
transferring company, the receiving company thereby assuming the rights
and obligations of the transferring company.

Article 6

To the extent that, if the operations referred to in Article 1(a) were effected
between companies from the Member State of the transferring company, the
Member State would apply provisions allowing the receiving company to
takeover the losses of the transferring company which had not yet been
exhausted for tax purposes, it shall extend those provisions to cover the
takeover of such losses by the receiving company’'s permanent

establishments situated within its territory.
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Article 7

1. Where the receiving company has a holding in the capital of the
transferring company, any gains accruing to the receiving company on
the cancellation of its holding shall not be liable to any taxation.

2. The Member States may derogate from paragraph 1 where the receiving
company has a holding of less than 15 % in the capital of the

transferring company.

From 1 January 2009 the minimum holding percentage shall be 10 %.

Article 8

1. On a merger, division or exchange of shares, the allotment of securities
representing the capital of the receiving or acquiring company to a
shareholder of the transferring or acquired company in exchange for
securities representing the capital of the latter company shall not, of
itself, give rise to any taxation of the income, profits or capital gains of
that shareholder.

2. On a partial division, the allotment to a shareholder of the transferring
company of securities representing the capital of the receiving company
shall not, of itself, give rise to any taxation of the income, profits or
capital gains of that shareholder.

3. Where a Member State considers a shareholder as fiscally transparent on
the basis of that Member State’s assessment of the legal characteristics of
that shareholder arising from the law under which it is constituted and
therefore taxes those persons having an interest in the shareholder on
their share of the profits of the shareholder as and when those profits
arise, that Member State shall not tax those persons on income, profits
or capital gains from the allotment of securities representing the capital
of the receiving or acquiring company to the shareholder.

4. Paragraphs 1 and 3 shall apply only if the shareholder does not attribute
to the securities received a value for tax purposes higher than the value
the securities exchanged had immediately before the merger, division or
exchange of shares.
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5. Paragraphs 2 and 3 shall apply only if the shareholder does not attribute
to the sum of the securities received and those held in the transferring
company, a value for tax purposes higher than the value the securities
held in the transferring company had immediately before the partial

division.

6. The application of paragraphs 1, 2 and 3 shall not prevent the Member
States from taxing the gain arising out of the subsequent transfer of
securities received in the same way as the gain arising out of the transfer

of securities existing before the acquisition.

7. For the purpose of this Article, ‘value for tax purposes shall mean the
value on the basis of which any gain or loss would be computed for the
purposes of tax upon the income, profits or capital gains of a

shareholder of the company.

8. Where, under the law of the Member State in which he is resident, a
shareholder may opt for tax treatment different from that set out in
paragraphs 4 and 5, paragraphs 1, 2 and 3 shall not apply to the

securities in respect of which such an option is exercised.

9. Paragraphs 1, 2 and 3 shall not prevent a Member State from taking into
account when taxing shareholders any cash payment that may be made

on the merger, division, partial division or exchange of shares.

Article 9

Articles 4, 5 and 6 shall apply to transfers of assets.

CHAPTER III
SPECIAL CASE OF THE TRANSFER OF A PERMANENT ESTABLISHMENT
Article 10

1. Where the assets transferred in a merger, a division, a partial division or
a transfer of assets include a permanent establishment of the transferring

company which is situated in a Member State other than that of the
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transferring company, the Member State of the transferring company
shall renounce any right to tax that permanent establishment.

The Member State of the transferring company may reinstate in the
taxable profits of that company such losses of the permanent
establishment as may previously have been set off against the taxable
profits of the company in that Member State and which have not been
recovered.

The Member State in which the permanent establishment is situated and
the Member State of the receiving company shall apply the provisions of
this Directive to such a transfer as if the Member State where the
permanent establishment is situated were the Member State of the
transferring company.

This paragraph shall also apply in the case where the permanent
establishment is situated in the same Member State as that in which the

recelving company is resident.

2. By way of derogation from paragraph 1, where the Member State of the
transferring company applies a system of taxing worldwide profits, that
Member State shall have the right to tax any profits or capital gains of
the permanent establishment resulting from the merger, division, partial
division or transfer of assets, on condition that it gives relief for the tax
that, but for the provisions of this Directive, would have been charged
on those profits or capital gains in the Member State in which that
permanent establishment is situated, in the same way and in the same
amount as it would have done if that tax had actually been charged and

paid.

CHAPTER 1V
SPECIAL CASE OF TRANSPARENT ENTITIES

Article 11

1. Where a Member State considers a non-—resident transferring or acquired

company to be fiscally transparent on the basis of that Member State’s
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assessment of the legal characteristics of that company arising from the
law under which it is constituted, it shall have the right not to apply the
provisions of this Directive when taxing a direct or indirect shareholder
of that company in respect of the income, profits or capital gains of that

company.

2. A Member State exercising the right referred to in paragraph 1 shall give
relief for the tax which, but for the provisions of this Directive, would
have been charged on the fiscally transparent company on its income,
profits or capital gains, in the same way and in the same amount as that
Member State would have done if that tax had actually been charged and

paid.

3. Where a Member State considers a non—resident receiving or acquiring
company to be fiscally transparent on the basis of that Member State’s
assessment of the legal characteristics of that company arising from the
law under which it is constituted, it shall have the right not to apply
Article 8(1), (2) and (3).

4. Where a Member State considers a non—resident receiving company to be
fiscally transparent on the basis of that Member State’s assessment of the
legal characteristics of that company arising from the law under which it
is constituted, that Member State may apply to any direct or indirect
shareholders the same treatment for tax purposes as it would if the

receiving company were resident in that Member State.

CHAPTER V
RULES APPLICABLE TO THE TRANSFER OF THE REGISTERED OFFICE OF
AN SE OR AN SCE

Article 12

1. Where:

(a) an SE or an SCE transfers its registered office from one Member State

to another Member State; or
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(b) in connection with the transfer of its registered office from one
Member State to another Member State, an SE or an SCE, which is
resident in the first Member State, ceases to be resident in that Member
State and becomes resident in another Member State;
that transfer of registered office or the cessation of residence shall not
give rise to any taxation of capital gains, calculated in accordance with
Article 4(1), in the Member State from which the registered office has
been transferred, derived from those assets and liabilities of the SE or
SCE  which, in consequence, remain effectively connected with a
permanent establishment of the SE or of the SCE in the Member State
from which the registered office has been transferred and play a part in

generating the profits or losses taken into account for tax purposes.

2. Paragraph 1 shall apply only if the SE or the SCE computes any new
depreciation and any gains or losses in respect of the assets and
liabilities that remain effectively connected with that permanent
establishment, as though the transfer of the registered office had not

taken place or the SE or the SCE had not so ceased to be tax resident.

3. Where, under the laws of the Member State from which the registered
office was transferred, the SE or the SCE is entitled to have any new
depreciation or any gains or losses in respect of the assets and liabilities
remaining in that Member State computed on a basis different from that
set out in paragraph 2, paragraph 1 shall not apply to the assets and
liabilities in respect of which that option is exercised.

Article 13

1. Where:

(a) an SE or an SCE transfers its registered office from one Member State
to another Member State; or

(b) in connection with the transfer of its registered office from one
Member State to another Member State, an SE or an SCE, which is
resident in the first Member State, ceases to be resident in that Member

State and becomes resident in another Member State;
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the Member States shall take the necessary measures to ensure that,
where provisions or reserves properly constituted by the SE or the SCE
before the transfer of the registered office are partly or wholly exempt
from tax and are not derived from permanent establishments abroad,
such provisions or reserves may be carried over, with the same tax
exemption, by a permanent establishment of the SE or the SCE which is
situated within the territory of the Member State from which the

registered office was transferred.

2. To the extent that a company transferring its registered office within the

territory of a Member State would be allowed to carry forward or carry
back losses which had not been exhausted for tax purposes, that Member
State shall allow the permanent establishment, situated within 1its
territory, of the SE or of the SCE transferring its registered office, to take
over those losses of the SE or SCE which have not been exhausted for
tax purposes, provided that the loss carry forward or carry back would
have been available in comparable circumstances to a company which
continued to have its registered office or which continued to be tax

resident in that Member State.

Article 14

1. The transfer of the registered office of an SE or of an SCE shall not, of

itself, give rise to any taxation of the income, profits or capital gains of

the shareholders.

. The application of paragraph 1 shall not prevent the Member States from

taxing the gain arising out of the subsequent transfer of the securities
representing the capital of the SE or of the SCE that transfers its

registered office.

110



VI. & - EU FTAS} EU &3¢

CHAPTER VI
FINAL PROVISIONS

Article 15

1. A Member State may refuse to apply or withdraw the benefit of all or
any part of the provisions of Articles 4 to 14 where it appears that one

of the operations referred to in Article 1:

(a) has as its principal objective or as one of its principal objectives tax
evasion or tax avoidance; the fact that the operation is not carried out
for valid commercial reasons such as the restructuring or rationalisation
of the activities of the companies participating in the operation may
constitute a presumption that the operation has tax evasion or tax
avoidance as its principal objective or as one of its principal objectives;

(b) results in a company, whether participating in the operation or not, no
longer fulfilling the necessary conditions for the representation of
employees on company organs according to the arrangements which

were in force prior to that operation.

2. Paragraph 1(b) shall apply as long as and to the extent that no Community
law provisions containing equivalent rules on representation of employees
on company organs are applicable to the companies covered by this
Directive.

Article 16

Member States shall communicate to the Commission the texts of the main
provisions of national law which they adopt in the field covered by this

Directive.

Article 17

Directive 90/434/EEC, as amended by the acts listed in Annex II, Part A, is
repealed, without prejudice to the obligations of the Member States relating
to the time—limits for transposition into national law and application of the

Directives set out in Annex II, Part B.

111



WWW.ntS.QU.I(II’OD
N

SHE

A AR L

o
re
—
s
=&
2
N
it}
r2
%

References to the repealed Directive shall be construed as references to this
Directive and shall be read in accordance with the correlation table in
Annex III.

Article 18

This Directive shall enter into force on the 20th day following its

publication in the Official Journal of the European Union.

Article 19

This Directive 1s addressed to the Member States.
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O ZA|3] 9 %2 %] %] (COUNCIL DIRECTIVE (EU) 2016/1164)

CHAPTER 1
GENERAL PROVISIONS

Article 1

Scope

This Directive applies to all taxpayers that are subject to corporate tax in
one or more Member States, including permanent establishments in one or

more Member States of entities resident for tax purposes in a third country.

Article 2
Definitions

For the purposes of this Directive, the following definitions apply:

(1) ‘borrowing costs’ means interest expenses on all forms of debt, other
costs economically equivalent to iInterest and expenses incurred in
connection with the raising of finance as defined in national law,
including, without being limited to, payments under profit participating
loans, imputed interest on instruments such as convertible bonds and
zero coupon bonds, amounts under alternative financing arrangements,
such as Islamic finance, the finance cost element of finance lease
payments, capitalised interest included in the balance sheet value of a
related asset, or the amortisation of capitalised interest, amounts
measured by reference to a funding return under transfer pricing rules
where applicable, notional interest amounts under derivative instruments
or hedging arrangements related to an entity's borrowings, certain
foreign exchange gains and losses on borrowings and instruments
connected with the raising of finance, guarantee fees for financing
arrangements, arrangement fees and similar costs related to the

borrowing of funds;

(2) ‘exceeding borrowing costs’ means the amount by which the deductible

borrowing costs of a taxpayer exceed taxable interest revenues and other
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economically equivalent taxable revenues that the taxpayer receives according

to national law;

(3) ‘tax period means a tax year, calendar year or any other appropriate

period for tax purposes;

(4) ‘associated enterprise’ means:

(a) an entity in which the taxpayer holds directly or indirectly a participation
in terms of voting rights or capital ownership of 25 percent or more or
is entitled to receive 25 percent or more of the profits of that entity;

(b) an individual or entity which holds directly or indirectly a participation
in terms of voting rights or capital ownership in a taxpayer of 25
percent or more or is entitled to receive 25 percent or more of the
profits of the taxpayer;

If an individual or entity holds directly or indirectly a participation of
25 percent or more in a taxpayer and one or more entities, all the
entities concerned, including the taxpayer, shall also be regarded as
associated enterprises.

For the purposes of Article 9 and where the mismatch involves a hybrid
entity, this definition is modified so that the 25 percent requirement is

replaced by a 50 percent requirement.

(5) ‘financial undertaking’ means any of the following entities:

(a) a credit institution or an investment firm as defined in point (1) of
Article 4(1) of Directive 2004/39/EC of the European Parliament and of
the Council (5) or an alternative investment fund manager (AIFM) as
defined in point (b) of Article 4(1) of Directive 2011/61/EU of the
European Parliament and of the Council (6) or an undertaking for
collective investment in transferable securities (UCITS) management
company as defined in point (b) of Article 2(1) of Directive 2009/65/EC

of the European Parliament and of the Council (7);

(b) an insurance undertaking as defined in point (1) of Article 13 of
Directive 2009/138/EC of the European Parliament and of the Council (8);
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(c) a reinsurance undertaking as defined in point (4) of Article 13 of
Directive 2009/138/EC;

(d) an institution for occupational retirement provision falling within the
scope of Directive 2003/41/EC of the European Parliament and of the
Council (9), unless a Member State has chosen not to apply that
Directive in whole or in part to that institution in accordance with
Article 5 of that Directive or the delegate of an institution for
occupational retirement provision as referred to in Article 19(1) of that

Directive;

(e ) pension institutions operating pension schemes which are considered to
be social security schemes covered by Regulation (EC) No 883/2004 of
the European Parliament and of the Council (10) and Regulation (EC)
No 987/2009 of the European Parliament and of the Council (11) as
well as any legal entity set up for the purpose of investment of such

schemes;

( f) an alternative investment fund (AIF) managed by an AIFM as defined in
point (b) of Article 4(1) of Directive 2011/61/EU or an AIF supervised

under the applicable national law;
(g) UCITS in the meaning of Article 1(2) of Directive 2009/65/EC;

(h) a central counterparty as defined in point (1) of Article 2 of Regulation
(EU) No 648/2012 of the European Parliament and of the Council (12);

(1) a central securities depository as defined in point (1) of Article 2(1) of
Regulation (EU) No 909/2014 of the European Parliament and of the
Council (13).

(6) ‘transfer of assets’ means an operation whereby a Member State loses
the right to tax the transferred assets, whilst the assets remain under the

legal or economic ownership of the same taxpayer;

(7) ‘transfer of tax residence’ means an operation whereby a taxpayer
ceases to be resident for tax purposes in a Member State, whilst

acquiring tax residence in another Member State or third country;
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(8) ‘transfer of a business carried on by a permanent establishment’ means
an operation whereby a taxpayer ceases to have taxable presence in a
Member State whilst acquiring such presence in another Member State
or third country without becoming resident for tax purposes in that

Member State or third country;

(9) ‘hybrid mismatch’ means a situation between a taxpayer in one Member
State and an associated enterprise in another Member State or a
structured arrangement between parties in Member States where the following
outcome 1s attributable to differences in the legal characterisation of a

financial instrument or entity:

(a) a deduction of the same payment, expenses or losses occurs both in the
Member State in which the payment has its source, the expenses are
incurred or the losses are suffered and in another Member State

(‘double deduction’); or

(b) there is a deduction of a payment in the Member State in which the
payment has its source without a corresponding inclusion for tax
purposes of the same payment in the other Member State (‘deduction

without inclusion’).

Article 3

Minimum level of protection

This Directive shall not preclude the application of domestic or agreement—
based provisions aimed at safeguarding a higher level of protection for

domestic corporate tax bases.
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CHAPTER II
MEASURES AGAINST TAX AVOIDANCE

Article 4

Interest limitation rule

1. Exceeding borrowing costs shall be deductible in the tax period in which
they are incurred only up to 30 percent of the taxpayer's earnings before
interest, tax, depreciation and amortisation (EBITDA).

For the purpose of this Article, Member States may also treat as a
taxpayer:

(a) an entity which is permitted or required to apply the rules on behalf of

a group, as defined according to national tax law;

(b) an entity in a group, as defined according to national tax law, which
does not consolidate the results of its members for tax purposes.
In such circumstances, exceeding borrowing costs and the EBITDA may
be calculated at the level of the group and comprise the results of all

its members.

2. The EBITDA shall be calculated by adding back to the income subject to
corporate tax in the Member State of the taxpayer the tax—adjusted
amounts for exceeding borrowing costs as well as the tax—adjusted
amounts for depreciation and amortisation. Tax exempt income shall be
excluded from the EBITDA of a taxpayer.

3. By derogation from paragraph 1, the taxpayer may be given the right:

(a) to deduct exceeding borrowing costs up to EUR 3 000 000;

(b) to fully deduct exceeding borrowing costs if the taxpayer is a standalone
entity.

For the purposes of the second subparagraph of paragraph 1, the amount
of EUR 3 000 000 shall be considered for the entire group.

For the purposes of point (b) of the first subparagraph, a standalone entity
means a taxpayer that is not part of a consolidated group for financial accounting
purposes and has no associated enterprise or permanent establishment.
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4. Member States may exclude from the scope of paragraph 1 exceeding

borrowing costs incurred on:

(a) loans which were concluded before 17 June 2016, but the exclusion

shall not extend to any subsequent modification of such loans;

(b) loans used to fund a long—term public infrastructure project where the

project operator, borrowing costs, assets and income are all in the Union.

For the purposes of point (b) of the first subparagraph, a long—term public
infrastructure project means a project to provide, upgrade, operate and/or
maintain a large—scale asset that is considered in the general public interest
by a Member State.

Where point (b) of the first subparagraph applies, any income arising from
a long—term public infrastructure project shall be excluded from the EBITDA
of the taxpayer, and any excluded exceeding borrowing cost shall not be
included in the exceeding borrowing costs of the group vis—a—vis third

parties referred to in point (b) of paragraph 5.

5. Where the taxpayer is a member of a consolidated group for financial

accounting purposes, the taxpayer may be given the right to either:

(a) fully deduct its exceeding borrowing costs if it can demonstrate that the
ratio of its equity over its total assets is equal to or higher than the
equivalent ratio of the group and subject to the following conditions:

(i) the ratio of the taxpayer's equity over its total assets is considered
to be equal to the equivalent ratio of the group if the ratio of the
taxpayer's equity over its total assets is lower by up to two
percentage points; and

(i1) all assets and liabilities are valued using the same method as in the
consolidated financial statements referred to in paragraph 8;

or

(b) deduct exceeding borrowing costs at an amount in excess of what it
would be entitled to deduct under paragraph 1. This higher limit to the
deductibility of exceeding borrowing costs shall refer to the consolidated
group for financial accounting purposes in which the taxpayer is a

member and be calculated in two steps:
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(1) first, the group ratio is determined by dividing the exceeding
borrowing costs of the group vis—a-—vis third—parties over the
EBITDA of the group; and

(ii) second, the group ratio is multiplied by the EBITDA of the taxpayer

calculated pursuant to paragraph 2.

6. The Member State of the taxpayer may provide for rules either:

(a) to carry forward, without time limitation, exceeding borrowing costs
which cannot be deducted in the current tax period under paragraphs 1
to 5;

(b) to carry forward, without time limitation, and back, for a maximum of
three vyears, exceeding borrowing costs which cannot be deducted in

the current tax period under paragraphs 1 to 5; or

(c) to carry forward, without time limitation, exceeding borrowing costs
and, for a maximum of five years, unused interest capacity, which

cannot be deducted in the current tax period under paragraphs 1 to 5.

7. Member States may exclude financial undertakings from the scope of
paragraphs 1 to 6, including where such financial undertakings are part

of a consolidated group for financial accounting purposes.

8. For the purpose of this Article, the consolidated group for financial accounting
purposes consists of all entities which are fully included in consolidated
financial statements drawn up in accordance with the International
Financial Reporting Standards or the national financial reporting system
of a Member State. The taxpayer may be given the right to use consolidated

financial statements prepared under other accounting standards.

Article 5

Exit taxation

1. A taxpayer shall be subject to tax at an amount equal to the market
value of the transferred assets, at the time of exit of the assets, less their

value for tax purposes, in any of the following circumstances:
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(a) a taxpayer transfers assets from its head office to its permanent
establishment in another Member State or in a third country in so far
as the Member State of the head office no longer has the right to tax

the transferred assets due to the transfer;

(b) a taxpayer transfers assets from its permanent establishment in a
Member State to its head office or another permanent establishment in
another Member State or in a third country in so far as the Member
State of the permanent establishment no longer has the right to tax the

transferred assets due to the transfer;

(¢ ) a taxpayer transfers its tax residence to another Member State or to a
third country, except for those assets which remain effectively

connected with a permanent establishment in the first Member State;

(d) a taxpayer transfers the business carried on by its permanent establishment
from a Member State to another Member State or to a third country in
so far as the Member State of the permanent establishment no longer

has the right to tax the transferred assets due to the transfer.

2. A taxpayer shall be given the right to defer the payment of an exit tax
referred to in paragraph 1, by paying it in instalments over five years, in

any of the following circumstances:

(a) a taxpayer transfers assets from its head office to its permanent
establishment in another Member State or in a third country that is party

to the Agreement on the European Economic Area (EEA Agreement);

(b) a taxpayer transfers assets from its permanent establishment in a
Member State to its head office or another permanent establishment in
another Member State or a third country that is party to the EEA

Agreement;

(¢ ) a taxpayer transfers its tax residence to another Member State or to a

third country that is party to the EEA Agreement;

(d) a taxpayer transfers the business carried on by its permanent establishment
to another Member State or a third country that is party to the EEA

Agreement.
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This paragraph shall apply to third countries that are party to the EEA
Agreement if they have concluded an agreement with the Member State of
the taxpayer or with the Union on the mutual assistance for the recovery of
tax claims, equivalent to the mutual assistance provided for in Council
Directive 2010/24/EU (14).

3. If a taxpayer defers the payment in accordance with paragraph 2, interest
may be charged in accordance with the legislation of the Member State

of the taxpayer or of the permanent establishment, as the case may be.

If there is a demonstrable and actual risk of non—recovery, taxpayers may
also be required to provide a guarantee as a condition for deferring the

payment in accordance with paragraph 2.

The second subparagraph shall not apply where the legislation in the
Member State of the taxpayer or of the permanent establishment provides
for the possibility of recovery of the tax debt through another taxpayer
which is member of the same group and is resident for tax purposes in that
Member State.

4. Where paragraph 2 applies, the deferral of payment shall be immediately
discontinued and the tax debt becomes recoverable in the following

cases:

(a) the transferred assets or the business carried on by the permanent

establishment of the taxpayer are sold or otherwise disposed of;
(b) the transferred assets are subsequently transferred to a third country;

(¢ ) the taxpayer's tax residence or the business carried on by its permanent

establishment is subsequently transferred to a third country;
(d) the taxpayer goes bankrupt or is wound up;

(e ) the taxpayer fails to honour its obligations in relation to the instalments
and does not correct its situation over a reasonable period of time,

which shall not exceed 12 months.

Points (b) and (c¢) shall not apply to third countries that are party to the
EEA Agreement if they have concluded an agreement with the Member State
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of the taxpayer or with the Union on the mutual assistance for the recovery

of tax claims, equivalent to the mutual assistance provided for in Directive
2010/24/EU.

5.

Where the transfer of assets, tax residence or the business carried on by
a permanent establishment is to another Member State, that Member
State shall accept the value established by the Member State of the
taxpayer or of the permanent establishment as the starting value of the

assets for tax purposes, unless this does not reflect the market value.

For the purposes of paragraphs 1 to 5, ‘market value’ is the amount for
which an asset can be exchanged or mutual obligations can be settled

between willing unrelated buyers and sellers in a direct transaction.

Provided that the assets are set to revert to the Member State of the
transferor within a period of 12 months, this Article shall not apply to
asset transfers related to the financing of securities, assets posted as
collateral or where the asset transfer takes place in order to meet

prudential capital requirements or for the purpose of liquidity management.

Article 6

General anti—abuse rule

1

. For the purposes of calculating the corporate tax liability, a Member

State shall ignore an arrangement or a series of arrangements which,
having been put into place for the main purpose or one of the main
purposes of obtaining a tax advantage that defeats the object or purpose
of the applicable tax law, are not genuine having regard to all relevant
facts and circumstances. An arrangement may comprise more than one

step or part.

. For the purposes of paragraph 1, an arrangement or a series thereof

shall be regarded as non—genuine to the extent that they are not put into

place for valid commercial reasons which reflect economic reality.

Where arrangements or a series thereof are ignored in accordance with
paragraph 1, the tax liability shall be calculated in accordance with

national law.
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Article 7

Controlled foreign company rule

1.

The Member State of a taxpayer shall treat an entity, or a permanent
establishment of which the profits are not subject to tax or are exempt
from tax in that Member State, as a controlled foreign company where

the following conditions are met:

(a) in the case of an entity, the taxpayer by itself, or together with its

associated enterprises holds a direct or indirect participation of more
than 50 percent of the voting rights, or owns directly or indirectly more
than 50 percent of capital or is entitled to receive more than 50

percent of the profits of that entity; and

(b) the actual corporate tax paid on its profits by the entity or permanent

establishment is lower than the difference between the corporate tax
that would have been charged on the entity or permanent establishment
under the applicable corporate tax system in the Member State of the
taxpayer and the actual corporate tax paid on its profits by the entity
or permanent establishment.

For the purposes of point (b) of the first subparagraph, the permanent
establishment of a controlled foreign company that is not subject to tax
or is exempt from tax in the jurisdiction of the controlled foreign
company shall not be taken into account. Furthermore the corporate
tax that would have been charged in the Member State of the taxpayer
means as computed according to the rules of the Member State of the

taxpayer.

2. Where an entity or permanent establishment is treated as a controlled

foreign company under paragraph 1, the Member State of the taxpayer

shall include in the tax base:

(a) the non—distributed income of the entity or the income of the permanent

establishment which is derived from the following categories:
(1) interest or any other income generated by financial assets;
(11) royalties or any other income generated from intellectual property;

(ii1) dividends and income from the disposal of shares;
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(iv) income from financial leasing;

(v) income from insurance, banking and other financial activities;

(vi) income from invoicing companies that earn sales and services
income from goods and services purchased from and sold to
associated enterprises, and add no or little economic value;

This point shall not apply where the controlled foreign company carries
on a substantive economic activity supported by staff, equipment,
assets and premises, as evidenced by relevant facts and circumstances.
Where the controlled foreign company is resident or situated in a third
country that is not party to the EEA Agreement, Member States may
decide to refrain from applying the preceding subparagraph.

or

(b) the non—distributed income of the entity or permanent establishment

arising from non—genuine arrangements which have been put in place
for the essential purpose of obtaining a tax advantage.
For the purposes of this point, an arrangement or a series thereof shall
be regarded as non—genuine to the extent that the entity or permanent
establishment would not own the assets or would not have undertaken
the risks which generate all, or part of, its income if it were not
controlled by a company where the significant people functions, which
are relevant to those assets and risks, are carried out and are
instrumental in generating the controlled company's income.

3. Where, under the rules of a Member State, the tax base of a taxpayer is

calculated according to point (a) of paragraph 2, the Member State may
opt not to treat an entity or permanent establishment as a controlled
foreign company under paragraph 1 if one third or less of the income
accruing to the entity or permanent establishment falls within the
categories under point (a) of paragraph 2.
Where, under the rules of a Member State, the tax base of a taxpayer is
calculated according to point (a) of paragraph 2, the Member State may
opt not to treat financial undertakings as controlled foreign companies if
one third or less of the entity's income from the categories under point
(a) of paragraph 2 comes from transactions with the taxpayer or its
associated enterprises.
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4. Member States may exclude from the scope of point (b) of paragraph 2

an entity or permanent establishment:

(a) with accounting profits of no more than EUR 750 000, and non—trading

income of no more than EUR 75 000; or

(b) of which the accounting profits amount to no more than 10 percent of

its operating costs for the tax period.

For the purpose of point (b) of the first subparagraph, the operating
costs may not include the cost of goods sold outside the country where
the entity is resident, or the permanent establishment is situated, for
tax purposes and payments to associated enterprises.

Article 8
Computation of controlled foreign company income

1.

Where point (a) of Article 7(2) applies, the income to be included in the
tax base of the taxpayer shall be calculated in accordance with the rules
of the corporate tax law of the Member State where the taxpayer is
resident for tax purposes or situated. Losses of the entity or permanent
establishment shall not be included in the tax base but may be carried
forward, according to national law, and taken into account in subsequent
tax periods.

. Where point (b) of Article 7(2) applies, the income to be included in the

tax base of the taxpayer shall be limited to amounts generated through
assets and risks which are linked to significant people functions carried
out by the controlling company. The attribution of controlled foreign
company income shall be calculated in accordance with the arm's length
principle.

The income to be included in the tax base shall be calculated in
proportion to the taxpayer's participation in the entity as defined in
point (a) of Article 7(1).

. The income shall be included in the tax period of the taxpayer in which

the tax year of the entity ends.

Where the entity distributes profits to the taxpayer, and those distributed

profits are included in the taxable income of the taxpayer, the amounts
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of income previously included in the tax base pursuant to Article 7 shall
be deducted from the tax base when calculating the amount of tax due

on the distributed profits, in order to ensure there is no double taxation.

Where the taxpayer disposes of its participation in the entity or of the
business carried out by the permanent establishment, and any part of the
proceeds from the disposal previously has been included in the tax base
pursuant to Article 7, that amount shall be deducted from the tax base
when calculating the amount of tax due on those proceeds, in order to

ensure there is no double taxation.

. The Member State of the taxpayer shall allow a deduction of the tax

paid by the entity or permanent establishment from the tax liability of
the taxpayer in its state of tax residence or location. The deduction shall

be calculated in accordance with national law.

Article 9

Hybrid mismatches

1.

To the extent that a hybrid mismatch results in a double deduction, the
deduction shall be given only in the Member State where such payment

has its source.

To the extent that a hybrid mismatch results in a deduction without
inclusion, the Member State of the payer shall deny the deduction of

such payment.

CHAPTER III
FINAL PROVISIONS

Article 10

Review

1. The Commission shall evaluate the implementation of this Directive, in

particular the impact of Article 4, by 9 August 2020 and report to the
Council thereon. The report by the Commission shall, if appropriate, be

accompanied by a legislative proposal.
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2. Member States shall communicate to the Commission all information

necessary for evaluating the implementation of this Directive.

3. Member States referred to in Article 11(6) shall communicate to the
Commission before 1 July 2017 all information necessary for evaluating
the effectiveness of the national targeted rules for preventing base
erosion and profit shifting risks (BEPS).

Article 11

Transposition

1. Member States shall, by 31 December 2018, adopt and publish the laws,
regulations and administrative provisions necessary to comply with this
Directive. They shall communicate to the Commission the text of those
provisions without delay.

They shall apply those provisions from 1 January 2019.

When Member States adopt those provisions, they shall contain a
reference to this Directive or be accompanied by such a reference on
the occasion of their official publication. Member States shall determine

how such reference is to be made.

2. Member States shall communicate to the Commission the text of the
main provisions of national law which they adopt in the field covered by

this Directive.

3. Where this Directive mentions a monetary amount in euros (EUR),
Member States whose currency is not the euro may opt to calculate the

corresponding value in the national currency on 12 July 2016.

4. By way of derogation from Article 5(2), Estonia may, for as long as it
does not tax undistributed profits, consider a transfer of assets in
monetary or non—monetary form, including cash, from a permanent
establishment situated in Estonia to a head office or another permanent
establishment in another Member State or in a third country that is a
party to the EEA Agreement as profit distribution and charge income tax,

without giving taxpayers the right to defer the payment of such tax.
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5. By way of derogation from paragraph 1, Member States shall, by 31 December
2019, adopt and publish, the laws, regulations and administrative
provisions necessary to comply with Article 5. They shall communicate to
the Commission the text of those provisions without delay.

They shall apply those provisions from 1 January 2020.

When Member States adopt those provisions, they shall contain a
reference to this Directive or be accompanied by such a reference on
the occasion of their official publication. Member States shall determine

how such reference is to be made.

6. By way of derogation from Article 4, Member States which have national
targeted rules for preventing BEPS risks at & August 2016, which are
equally effective to the interest limitation rule set out in this Directive,
may apply these targeted rules until the end of the first full fiscal year
following the date of publication of the agreement between the OECD
members on the official website on a minimum standard with regard to
BEPS Action 4, but at the latest until 1 January 2024.

Article 12

Entry into force

This Directive shall enter into force on the twentieth day following that of
its publication in the Official Journal of the European Union.

Article 13

Addressees
This Directive 1s addressed to the Member States.
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